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TARLE CF CASES 
Failev v. U.S., 128 App. D- C. 354, 389 F. ad 
*Cooper v. U.S., 94 App. D. C., 343, 218 P. 
32 (2955)... 
*Gilbert v. California, 


*GooGwin v. U.S., 
793 (1965) 


*Stovall v. Denno, 388 ©.S. 293 (1967) 
fU.S. v. Yade, 322 T.S. 212 (1967)... ec eeee 


COMSPIFUTION OF THE UIITED STATES: 
Sixth 2meadment.....- 


Title 22, Pistrict of Columhia Code, §2901 


* Cases principally relied on 


ISSUES PRESENTED 


1. ‘hether in a trial on an indictment for robbery, 
the Court should direct an accuittal, if, after the other two 


defendants have pleaded quilty, the Covernment fails to icentify 


cefendant positively as one of three men who committed the 
robbery and fled together therefrom in a car, and, while prov- 
ina the presence shortly after the robbery of @efendant, the 

| 


two co-Gefendants and the money taken, in the apartment of the 


co-defendant owning the car in which the three were arrested, 


in attempting to connect defendant to the get-away car, pre- 


sents conflictinac evidence castinz reasonable coubt on whether 


more than two men went from the automobile to the «partment. 
2. Whether in beina presented for identification 
at the scene of the robbery directly to key Government witnesses, 


-<ith co-defendants and without counsel present and being 


- ae oe 
identifie@ in court as a possible »articipant inithe robbery, 


appellant was entitled to a new trial for denial: of due process 


under the Sixth Amendment. 


This case has not previously been before this Court. 


Conviction ané sentencing on Hay 16, 1969 by 


United States District Judge Leonard P. “alsh in Criminal 


No. 1794-68 for robbery under Title 22, PD. C. Code, §2901. 


(Transcript of Pleadings) 


STATEMENT OF THE CASF 


This is an appeal in forma pauperis Selanne 
Jerry L. Cunningham from a conviction in the united States 
Disctrict Court for the District of Columbia for robbery uncer 
Title 22, District of Columbia Code, Section 2901. 

Appellant and two co-defendants, Davie P. Struthers 
and Carlton “est, all young Necro males, were cuarged by 
inéictment with the robbery in Criminal Case Mo. 1784-68. The 
co-defendants oleaded guilty and appellant pleaded not «uiity 
and was tried hy jury. At trial before United States District 
Judge Leonar” P. Walsh, four witnesses testified for the 
Government ané@ appellant was his only witness. lotions for a 
directec verdict of not cuilty were made at conclusion of the 
Government's case ani also on the completion of the entire 
case, but both were Genied. At the conclusion of the trial, 
appellant was convictec as indicted ane sentenced to a parison 
term of three (3) to nine ($) years, from which He duly appealed. 

The witnesses testifying Sor the anges were 
the complainant, Peter H. Smith, a messenger enployed by S. S. 


Kresqe Company, 1101 G Street, Northwest; Alcea Slocker, a cab 


driver: Jack KX. Shriver, the arresting officer, and Rudcy 


Smallvood, one of the assisting officers. In addition, by 


~3- 


the transcrirt of the Police Padio Pun pertinent 
to the arrest was receiveé in evidence as Government's Exhibit 
No. 5. 
facts relevant to the issues presentec for review 
are larcely undisputeé. As fir. Smith "as returning to Kresye's 
store from the ban’: carrvin~ a canvas baa containinc $185.00 
he tas robhed of the hag hv three young 
one -earins 2 yellow windbreaker and an oranye 
cloth hat. (Transcriot pp. 55, 57, €1, 71, 72) Shortly 
eftervards and near the scene of the robbery, two youns MNeqro 
males soar€ee “tr. Blocrer's cat, after one had dropped a canvas 
hac from which some rolls of coins fell onto the street (Tran- 


script >>. 25, 36), and in pickins up the baz covered it with 


Mr. Elecker paid close attention. (Transcript p. 95) After 


going a short Cistance in the cab (Transcript pp- 


Guring which one of the men pullee an orange colored cloth hat 
over nis face (Transecrizt p. 25), the two men transferred to 

a car d@riven by a third young Necro male (Transcript pp. 21, 8&) 
an@ iéentified ky the tag nunher taken down by Ir. locker 
(franscript p. $4) as listed to the co-defendant, "r. Struthers, 
of 242-37th Street, Southeast, partment 22. (Transcript p-.15S) 


Officer Shriver was sent to ilr. Struthers’ address 


(Pranserint p. 190) anc or arriving saw the car parked anc 


youns “Megro males wel frem it "> to “tr. Ctruthers' a>vartment. 


(Transerist pr. 152, 162) 

assistance. (‘Transcript pp. 192, 161) arrival of 
Officer Smallwooé and another officer, Officer Shriver went 
with then to the apartment (Transcript >. 1095) anc, when the 
foor was opened, sav in it three younc vegro males, rolls of 
coins and change spread out on a table anc a panes hat on the 
floor, whereupon he arrested then. (Transcript ie 105, 106) 
The three men arrestee were the anpvellant, “Ir. amie ana 
the co-defendants, “r. Struthers and tir. Vest (Transcrivt ».105), 
and they were the only cccupants of the apartzent. (Tragserivt 
p. 113) ‘then he heard he was arrestec, -‘r. Cann enghen put on 
the table some rolls of coins he nad been holding in his hands 
and begun sweating profusely. (Transcript p- 106) After the 
arrest, Officer Shriver examined :ir. Struthers‘ car and found 

in the back seat the vellow windbreaker and orange colored 


| 
cloth hat received in evidence as Government's Bxliibits Nos. 3 


and 4. (franscript pp. 106, 107) 


On leaving the apartment, appellant and the 
co-defendants were taken to the scene of the robhery anc, vith 
| 
the yellow wincbreaker and orange colored cloth hat, presented 


for identification to Mr. Smith and “r. Blocker, ‘oth of whom 


. 


ones they ha previously seen. 
199) . wy. GQmith and ‘r. Slocker 


fies the winchreaker (Transerint pp. &2, 84, 85), 
the attemotec in-court igentification of appellant as 
one of the men seen by the cals criver, 
sure (Transeriot >. 75) anc “r. Blocker 
Lookeé Lix2 one of the men. (Transcript >. 
mhere was no evicence that counsel was present at 
ntation of the appellant an@ the co-Cefencants to ir. 
this likely in view of the short 
interval of 45 minutes to one hour bet:een the presentation 
ané the tine when “fr. Blocker naz last seen “'r. Struthers’ car 
(Pranscript pp. 22, 39) 
An one vital fact the evidence is in conflict, 


whether, as he testifie¢ at trial, officer Shriver saw three 


wee! 


yeuns Negro males, aovellant ane the co-defendants going from 


“ir. Struthers’ car to his apartment (Transcript D- 103) or 
whether, as appellant testified, he went straight from his 
home to the apartment to get 2 naircut ané arrived separately, 
minutes before the police acpeared, to fing the co~éefendants 
already there. (Transcript pPp- 131, 122) 


pecordina to the Pranscriot of the Police Padio Pun 


pertinent to the arrest, by stipulation received in evicence 

as Government's Exhibit No. 5, Cfficer Shriver, on reaching 

the vicinity of Mr. Struthers' apartment, reported te the Police 
Dismatcher, “Be advised that auto is varked at 242-37¢h. I 

have two Negro males «ho fit that description in the 300 block. 


Assistance, please. (Transcript ». 1€1) 


At trial Cfficer Shriver statec that he hac reported 
seeing tvo Negro males when he actually saw three, because only 


. 


two were described in the “flash description which had heen 


given another unit.* (Transcript np. 103) 


According to the Police Racio un, the ‘flash 
description” (by Scout 42) was: “Took out for a Neqro male, 
19 to 20 years olde, 5 feet, 10 inches tall, 150 seen wearing 
a yellow jacket, dark pants; No. 3, Neqro male same general 


description”. (Transcript »p. 1€9) 


The next entry in the Fun was the bispatcher's 
| 
description reading as follows: “Negro male, 19 to 20, 5'10°, 
150, yellow jacket, dark trousers. No. 2, Negro male, 20's, 


5's", 140, dark jacket, black sweater. No. 3 Negro male, no 


further." (Transcript p. 160) 


reasonable 


——— 


case aqainst avpellant vas in 
Trree voung “eyro males, one wear 
rorbed the “resee messenqer (Transcript 
three vere seen by the cah 6river in the 
belencint to [r- Struthers (Transcript pp- 83, 64), three 
e money in the apartment in which they vere 
arrestes (Transcrivt p. 105) anc, alleacedly, three vent from 
the car to the snartment. (Transcript pr. 101-103) 
As recognized hy the fcovernment in introducins it 
ence as Government's rxhibit ‘fo. 3, the yellow jacket, 
the hat of Government's oxnibit Yo. in ('r. 
Struthers' ear after the arrest (Transcrivt 27. 106, 107), 


was one of the key links in the chain of evicjence connecting 


the men who robbed the messenger to the threc seen hy the cak 


driver and those who reached the apartment in Tr. Struthers’ 


car. Plainly, as the nost easily recoqnized, the jacket also 


hy Scout 42 and the Police Tisnatcher. 


- 


vet, since found in ‘ir. Struthers’ car after 


5 


could not have been either vorn or carriec 
men seen going from the car to the 

Contemnoransous vith his 
of ‘xr. Struthers’ apartment, Officer Sh 
Police Disratcher seein: “tyo men ‘ho fit that Cescrix 
aoiny fron the car to the avartment. (@ranserint >». 1€1) 
At trial he testified he actually sav three anc attente? to 
exolain the “two” cf revort “as because only tv0 were 
described in the creviously >roaccast Gescriotions. Tran- 
serint pp. 102, 193) Rowever, = 
the cescrintions of Scout ; the ; Dispatcher and 
orincipal item in the cescription of another 5 Ss yellov 
jacket then reposine in the car, cfficer shriver on the - 
evicence could not have seen “tvo men ho fit that éescrinction. 
Instead, if lack of Cescription as a valic ex>lanetion, as 
contenaec at trial, he coulé enly have reportec seein one 


man who fit thet Cescription. For a lack of a reasonaile 


exnlanation, Officer Shriver‘s renort to the Police Tissatcher 


therefore can only be taken as ieeaning literally that he saw 


but two men. As a contemporaneous statement of a police 
| 


in Coover v. U. 


(at p. 41 of 218 F. 2a), 
determinine when a trial jucge should 
“e the case away from the jury” and direct an acguittal is 
as follows: 


“The line between a ver@ict of guilty 
ané one of not guiltv is, of course, at the 
point where a reasonable man has a reason- 
able Goubt of the accusec'’s guilt. Hence 
we gai@ in the Curley case that, if a jucge 
is of opinion that upon the evidence a rea- 
sonable mine woulé not find cuilt »bevond a 
reasonable Goubt, he must not let the jury 
act because to do so would be to let it 
specul te without evidence adequate in lav.” 


The two Aecisions by this Court closest in their 


facts to the present case are Gcodwin v. U.S.-, 121 App. 


792 (1965) and Bailey v. U.S., 12% App. 1. C. 
329 F. 2a 395 (1967). In each of these cases a robbery was 
committed ty three men, four were present in the car in which 
the stolen money was found and all four were arrestec for and 


convicted of the robbery. In Lailey none of the four was 


-109- 


vositively identified hut part of the stolen money vas founc 

on each anc the convictions were upheld on apneal on the theory 
that the fourth man could reasonably have been the lookout 
Griving the car. In Goocwin, the three men 10 pecuelaey con- 
mitted the robbery were positively icentifiec. 

Paul Vaughn, when the car was found, wa istting in 


seat with none of the stolen money on his person en 


pation in the crime. Cn apoeal “r. shn's conviction was 
reversed on the grouné that the evidence was not sufficient to 
support it. 

In the mresent case, the reasonable doubt as to the 
quilt of one of the three men arrestec, cast by the contempora- 


neous report of Officer Shriver, orior to their nleas, conceiv- 


ably might have inured to the benefit of either appellant or 


Mr. Pest, since none of the three was vositively identified. 
However, when the others pleaded guilty, the identitv of the 
two men seen by Officer Shriver tas established ae as with 
Mr. Vaughn in Goodwin, appellant was left as the jonly possible 
beneficiary of the reasonable coubt as to quilt. 

The only countervailing evidence was that when 


arrested, apvellant had rolls of coins in his hancs and began 


sweating profusely. (Transcrivt p. 106) However, consistent 


-ll- 


ivac after the others, 


an attempte alibi, the pro- 
“stanéine alone * * is explainec by terrorizec 
mnecence as by a sense of guilt", and this is narticu- 


is consicereé that aprellant at that time vas 
from an earlier conviction for petty larceny. 


its facts, the present case therefore is essentially 


the same as Goocvin and cistinguished from fai and, on the 


authoritv of the Gooévin case, appellant is entitled to a 


reversal of his conviction. 


It. 


there anpellant and his co-defencants were presented 


EC eS 
for identification directly to Government ‘ritnesses at the scene 


without counsel present and those witnesses 


igGentifieé appellant in the courtroom as 2 sossible varticipant 


in the robbery, arcpellant is entitled to a new trial. 
Following their arrest, appellant anc his co-defendants 


were taken by the police to the scene of the robbery and there 
presented for identification directly to “r. Smith and 


Blocker, along with the canvas bag, jacket and hat found in 


12 


. , - | 

ie. Struthers’ apartvent anc car. (Transcript DP. 77, 29, 109) 
There is no evidence that counsel was pres 5 the presen- 
tation. or, in view of the short interval of an hour 


between the presentation and the time when “r. Plocker last saw 
| 


“iy, Struthers' car (Transcript pp. 27. 82), is there any likeli- 


hoot that counsel was present. 

The witnesses Gi¢é not positively identity appellant 
ane the co-defenéants at the presentation (ise ees pp. 77, 
389) anGé the attemoted in-court identification oy then as 
Government witnesses also wes not positive. (transeript pp. 76, 
95) However, een thouch veak, the in-court identification 
indicated appellant to have been a vessible participant in the 
robkery anc the Government offered no evicence as to the effect 
on this identification of the presentation at the scene of the 
robberv. 

If, as the lack of evicence to the contrary indicates, 
counsel was not present at the presentation, aopeliant was 
therebv deprivec of his constitutional right to eus process 
under the Sixth Anendment. _- - V- wade, 383 Unk. 218 (1967). 
Gilwvert v. California- 3588 U.S. 263. Uncer Sorat v. Denno, 
388 U.S. 293 (1967), the lack of counsel at a pre-trial nresen- 
tation does not per se exclude a courtroo; identification but 


does rut in question whether in the varticular circumstances 


entation was coo *‘sutgestive and conducive to irrenar- 
mistaken identification” to be constitutional. As on its 


more svegestive and concéucive t mistaken identifica- 


tion : p ic ications Jecriec in v. tiade 


ana Cilbert v. California, and lacking the justifving circun: 
this case is 

subvitted to recuire that cppellant be nev trial in 
any in-court identification by “ir. Smith or .'r. Blocker 


rot, Gevending on whether the Government 


scene of the robbery. 


It is submitted that appellant was entitled to a 
@irecteé acquittal for lack of evidence sufficient to support 
his conviction and that his conviction should therefore be 
reversed. Alternatively, it is submitted that apvellant is 
entitled to a new trial for denial of his richt to due process 
uncer the Sixth Amendment in being 2resented for identification 
to prospective witnesses without counsel present and that, for 


that purpose, the conviction should be reverse and the case 


renanded to the court belo. 


Attorney for 
(Appointed Ly 


